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Unless you have been living on Mars for the past six months you will know that from 1st October 2006 there will be protection from age discrimination at work when the Employment Equality (Age) Regulations 2006 (SI2006/1031) come into force. Many view this new protection as the most important employment right to be introduced since the Sex Discrimination Act 1975.  We all have an age (!) and could all therefore potentially be affected by age discrimination at one or more stages of our lives. It is estimated that £193million in compensation will be awarded in the first year alone after the Regulations become effective.

Not only will employers need to assess their existing and future working practices, but we as trade unions will also need to step up to the challenge: balancing the needs and interests of both our young and older members may prove a tricky tightrope to tread. 

Traditionally acceptable practices such as “last in, first out” in redundancy situations and benefits based on length of service could potentially be indirectly discriminatory, and need justification in order to retain them.

Although the new Regulations are very welcome, they are not hazard free. Officers will need to be mindful of the fact that employers may seek to “level down” previously agreed rights to employment benefits or pension provisions citing the need for compliance as an excuse.

This briefing provides a detailed explanation of the Regulations and sets out some of the practical problems that may arise. Part I (p2) deals with the general provisions of the Regulations. Part II (p9) looks at two specific issues: Retirement and Redundancy; Part III (p16) covers Pensions; Part IV (p19) lists sources of further information. A full Bargaining Brief is also available from the National Office Research Department. 
PART I

GENERAL PROVISIONS

Background
The Employment Equality (Age) Regulations 2006 (SI2006/1031) (‘the Regulations’) implement the age strand of the EU Employment Framework Directive 2000/78/EC. The deadline for the implementation of the age provisions is December 2006 and the Regulations represent the final instalment in the UK’s implementation of the Directive. 

Overview

The Regulations apply throughout the UK with parallel Regulations coming into force in Northern Ireland, also from 1st October.

The Regulations cover age discrimination in employment and vocational training – education and the provision of goods and services are not included.

The Regulations will:

· introduce a default retirement age of 65

· allow the defence of objective justification for direct age discrimination

· remove the lower and upper age limits for unfair dismissal and redundancy pay

· introduce a new duty on employers to consider an employee’s request to continue working beyond retirement age

· remove the tapering reduction for calculating unfair dismissal and redundancy pay for someone past the age of 64.
The format of the Regulations will be familiar as they closely mirror the sexual orientation and religion or belief regulations. The Regulations prohibit direct and indirect discrimination, harassment, victimisation and instructions to discriminate. What will not be familiar is that direct age discrimination will be capable of justification, a defence that to date has only applied to indirect forms of discrimination.

In addition, there are a number of exemptions where age discrimination will not be unlawful.

The Regulations cover the entire spectrum of the employment relationship from recruitment to termination and beyond, for example the provision of references after the employment has ended.

Who Is Protected?

Employment under the Regulations is defined as “employment under a contract of service or of apprenticeship or a contract personally to do any work”.  As a result, the Regulations will apply to a wider category of worker than just employees: job applicants, agency workers, temporary workers and self-employed workers who are engaged personally to do work, will all be covered. 

The Regulations also extend to paid office holders, members of trade organisations and police officers among others. However those in the armed forces, unpaid office holders and volunteers, MPs and other elected officials are not covered. 

Protected From What?

The new law will prevent the following types of discriminatory behaviour:

Direct Discrimination

Regulation 3(1)(a) provides that direct discrimination will occur where, on the grounds of B’s age, A treats B less favourably than he treats or would treat others, unless the treatment can be objectively justified. The Regulations expressly provide that a reference to “B’s age” includes his/her apparent age. Therefore if A refuses to employ B because he thinks B is 20 and B is in fact 30, A will still be liable for discrimination.  
The inclusion of justification in relation to direct age discrimination marks a key departure from the approach to direct discrimination under other equality strands. Under these provisions it will be lawful for an employer to justify direct age discrimination, in contrast to other discrimination legislation where only indirect discrimination is capable of objective justification.
Subject to objective justification, it will be unlawful direct age discrimination to treat someone less favourably because of their age by refusing to employ them, dismissing them, refusing them access to training or promotion or providing them with less favourable terms and conditions.  However, the Regulations provide that it will not be unlawful to refuse to employ someone who is older than the employer’s normal retirement age (or in the absence of an NRA, over 65) or within six months of the age of 65 or the employer’s NRA.
The Republic of Ireland has had age discrimination legislation in place since 1998 and an Irish case illustrates the pitfalls that employers may unwittingly or otherwise encounter. Ryanair advertised for “a young and dynamic professional”. In proceedings brought by the Equality Authority, the airline argued that ‘young’ was intended to convey ‘enthusiastic’ and ‘passionate’ and that no age limits were mentioned. However the Equality Officer decided that this was age discrimination and the company was fined (Equality Authority v Ryanair DEC-E/2000/14).

Genuine Occupational Requirement

In line with other discrimination legislation, where age is a genuine occupation requirement (GOR) of the job, this will be a defence to a discrimination claim. Whether age is a GOR will depend on the nature of the work and the context in which it is carried out. There are likely to be very few situations where this is the case – ACAS use the example that an organisation advising on and promoting the rights of older people may be able to show that their chief executive, as the public face of the organisation, needs to be of a certain age. 

Indirect Discrimination

Under Regulation 3(1)(b) indirect discrimination will occur where ‘A applies to B a provision, criterion or practice which he applies or would apply equally to persons not of the same age group as B” but which though applied generally, ‘puts or would put person of the same age group as B at a particular disadvantage when compared with other persons”. 

There is a wide range of working practices which may impact on certain age groups rather than others and which may therefore be indirectly discriminatory and require objective justification. Examples include: service related benefits which will tend to favour older workers; graduate recruitment schemes or a requirement to have IT skills may favour younger workers.  Employers will need to be able to justify any such indirectly discriminatory policies (see below for the specific exemption for service related benefits of five years or less).
Justification

Under existing anti-discrimination legislation direct discrimination can only be justified if there is a genuine occupational requirement in relation to the job. In permitting justification of direct discrimination, these Regulations are a significant departure from this principle.  
Article 6 of the European Framework Directive provides that differences in treatment on the grounds of age will not be discriminatory if they are “objectively and reasonably justified by a legitimate aim, including employment policy, labour market and vocational training objectives, and if the means of achieving that aim are appropriate and necessary”.  The Directive provides a list of examples of differences in treatment that could be objectively justified including:
· setting special conditions for access to employment and vocational training, including dismissal and remuneration conditions, for young people and older worker to promote their vocational integration or ensure their protection;
· fixing minimum conditions of age, professional experience or seniority in service for access to employment or certain conditions linked to employment;

· fixing a maximum age for recruitment based on the training requirements of the post or the need for a reasonable period of employment before retirement.

The DTI consultation documents contained additional examples of the kind of aims that might justify differences in treatment, including: health and safety, facilitation of employment planning, encouraging and rewarding loyalty, the need for a reasonable period of employment before retirement and recruiting and retaining older people. These do not however appear in the final Regulations.

In order to justify discriminatory treatment, it will be for the employer to establish what aim is being pursued, that this is in fact a legitimate one and that the means chosen to achieve it are proportionate. Ultimately it will be for the courts and tribunals to decide what amounts to objective justification in the particular circumstances. It is likely that a very strict test will be applied in relation to justification of direct age discrimination.
Harassment

Regulation 6 expressly makes harassment on the grounds of age unlawful. The standard definition of harassment is applied: “unwanted conduct which has the purpose or effect of either violating a person’s dignity or creating and intimidating, hostile, degrading, humiliating or offensive environment for that person, where such conduct is done on grounds of age”.

Ageism is not yet the taboo that sexism, racism and homophobia have rightly become. In many workplaces, age-related jokes and banter are commonplace. Banter or jokes which associate older people with incompetence, hearing problems etc or younger people with unreliability could be seen as creating a humiliating or offensive environment. Employers will need to take adequate measures to tackle this culture. 

It should also be noted that the harassment does not have to be on the grounds of the individual’s own age. The example given in the ACAS guidance is of an employee who has a father working in the same workplace where people often tell jokes about ‘old fogies’ and tease the employee about ‘teaching old dogs new tricks’. Though unrelated to the employee’s age, this conduct could nevertheless constitute harassment on the ground of age.

Victimisation

Workers who bring proceedings under the Regulations, give evidence or information in proceeding brought by someone else, or who allege in good faith that the employer has breached the regulations, will be protected from victimisation.

Instructions to Discriminate

Special provision is made in the Regulations for instructions to discriminate. Regulation 5 provides that A discriminates against B if he treats B less favourably than he treats or would treat others in the same circumstances and the reason for the less favourable treatment is that B has failed to carry out an instruction to discriminate.

EXEMPTIONS

The Directive provides a general exemption to the prohibition on age discrimination providing that age related discrimination may be justified in certain circumstances “in particular by legitimate employment policy, labour market and vocational training objectives”.  This provides Member States with a wide ranging discretion as to what exemptions should be permitted under domestic legislation – subject to justification.

In addition to the general objective justification defences for direct and indirect age discrimination, the Regulations contain a number of specific exemptions, where the prohibition on age discrimination will not apply.

Retirement
The Regulations contain a general exception for retirement and in effect introduce a default retirement age of 65. Where a retirement dismissal takes place at or over the age of 65, provided the employer follows the required procedure, a dismissal on those grounds will be fair and not capable of challenge under the Regulations. 

There is nothing to prevent employers setting a retirement age higher than 65 and there will be no need for objective justification. However employers who set retirement ages below the age of 65 will have to objectively justify this.  

It should be noted that the retirement exception only applies to employees.

See Part II for full details on retirement and the duty to consider working beyond retirement procedure.

Benefits Based On Length of Service
Pay and benefits based on length of service are likely to pose a particular problem as this is likely to be indirectly discriminatory on the grounds of age, as younger workers will in the main have shorter service than older workers. However, Regulation 32 makes a general exemption for service-related benefits where the required service does not exceed five years.  Any length of service criteria in excess of five years will need to be objectively justified.

Service-related pay structures are already subject to a challenge under equal pay legislation, on the basis that using such a criterion in pay systems has a disproportionately adverse impact on women, and therefore requires objective justification. The case, Cadman v Health and Safety Executive, has been referred to the European Court of Justice. The Advocate General’s Opinion, which tends to be followed by the full court, is that in such circumstances, if the employer is unable to provide justification for the structure of the pay system, they will need to provide specific justification for the difference in pay levels. If the Cadman challenge is successful, the same requirements for justification may well apply in relation to age.

National Minimum Wage
The age bands for the National Minimum Wage (NMW) have been retained on the basis that the Government believes that these can be justified due to different pressures of the job market.  Contractual age bands which follow the minimum wage age bands will also be exempted, provided that those in the lower age groups are paid less than the adult minimum wage. 
Redundancy Payments
The lower and upper age limits for statutory redundancy payments will be removed, as will the taper which applies from age 64. However the age bands for redundancy pay will be maintained, as the Government believes that there is an objective employment policy justification for their retention. It is possible however that the retention of the age bands could be subject to a legal challenge.

The cap on the length of service that can be taken into account in the redundancy calculation will remain at 20 years. Also see Redundancy section in Part II.
Enhanced redundancy payments

Under the regulations enhanced/contractual redundancy schemes which use age bands will be lawful, providing the scheme closely follows the statutory scheme. In order to enhance the statutory scheme the employer can do any or all of the following: 

· remove the cap on a week’s pay (e.g. calculated on full pay)

· increase the week’s multiplier, providing the same increase is applied to each band
· the exemption will also apply where an employer makes a redundancy payment to an employee with less than two years continuous service and when the employee takes voluntary redundancy
Where employers use a scheme based on age related criteria or length of service which does not follow the statutory scheme or the exemption, the scheme will need to be capable of objective justification if challenged. 

Positive Action
The Regulations also contain an exception for positive action. It will be lawful for an employer to take positive action to prevent or compensate for disadvantages related to age.  
Statutory Authority
An employer will be acting lawfully where it imposes age-related criteria in order to comply with a statutory requirement, for example health and safety laws placing age restrictions on using certain machinery or for obtaining licences.

REMEDIES
An individual who believes s/he has been subjected to unlawful age discrimination can bring a claim before an employment tribunal, and as with other discrimination claims the compensation for injury to feelings is uncapped.

Dispute Resolution

An employee wishing to bring a discrimination claim under the age regulations must comply with the statutory grievance procedures.  However the procedures do not apply to retirement dismissals (see Part II).  

Although the statutory dispute resolution procedures only apply to ‘employees’, (whereas a wider category of ‘workers’ are protected under the age regulations) officers are strongly advised to use the statutory procedures in all cases where a grievance arises. For further information see GMB Law Briefing “Disciplinary, Dismissal and Grievance Procedures” May 2004. 

Questionnaires

Where a worker believes s/he may have been discriminated against on grounds of age, s/he can serve a questionnaire on the employer to obtain further information. 

Time Limits

Claims under the Regulations should be presented to an employment tribunal within three months of the discriminatory act.  Where an employee has complied with the statutory grievance procedures, the time limit for bringing a tribunal claim will be extended by a further three months. (This does not apply to retirement dismissals).
Burden of Proof

As always the burden is on the worker to prove discrimination.  However once the worker has established facts from which the tribunal could, in the absence of an adequate explanation, conclude that there has been discrimination, the burden of proof shifts to the employer to prove that s/he did not discriminate.

COLLECTIVE AGREEMENTS and CONTRACTS
Any contractual terms or terms of collective agreements that are unlawful under the Regulations will be rendered void. This means that where a term of a contract or agreement is discriminatory, it will only be enforceable if it can be objectively justified. Employers may try to renegotiate agreements or unilaterally amend contracts on the premise that certain clauses are discriminatory.  They should be reminded that where such a term can be indirectly justified, it will not be void under the Regulations.
MISCELLANEOUS STATUTORY AMENDMENTS 

The Regulations also make amendments to other legislation, including:

· Social Security Contributions and Benefits Act 1992: the lower age limit on the right to claim statutory maternity, paternity and adoption pay is removed as are the lower and upper age limits on claiming statutory sick pay
· Equality Act 2006: the powers of the Commission for Equality and Human Rights will extend to age discrimination

PART II
RETIREMENT

The Regulations impose a default retirement age of 65. The Government believes that this is permitted as the Directive states in its preamble that it is without prejudice to national law setting retirement ages.  Heyday, an organisation established to help people prepare for retirement, has made an application for judicial review challenging the retirement age.  The Government have stated that the case for having a default retirement age will be reviewed in 2011.

The effect of the default retirement age (65) is that a dismissal for retirement at or over 65, will not constitute unlawful discrimination. In addition, in relation to unfair dismissal, a retirement dismissal will be for a potentially fair reason, provided the employer has followed the set statutory procedure, including compliance with the duty to consider a request to continue working beyond retirement. If the employer complies with the duty to inform, the dismissal will automatically be deemed retirement. 

The fairness of a retirement dismissal will depend solely on whether the employer has followed the statutory retirement procedure. Issues such as the employee’s ability to continue doing the work will be irrelevant. According to the DTI “the procedures will enable a constructive dialogue between employees who want to continue working after retirement age and their employers.”  In truth, where the employer has decided to retire an employee, providing it is a “retirement dismissal” and the procedure has been followed, the employee has no right to continue working.

So what is a retirement dismissal?

A dismissal will be deemed a retirement dismissal in the following circumstances:

· the employer has no normal retirement age and dismisses the employee at 65 (default retirement age) or above
· the employer has a normal retirement age of 65 or above and dismisses the employee at the normal retirement age
· the employer has a normal retirement age below 65 which it can objectively justify and dismisses the employee at the normal retirement age
Providing the dismissal is for retirement, it will be fair if the employer has followed the statutory procedure i.e.:

· correctly notified the employee of the intended retirement date, 

· informed him/her of the right to request not to retire, and 

· considered any request.

Where a dismissal is deemed a retirement dismissal, the fact that there may be other reasons for dismissal will be irrelevant.

Duty to Inform

The first stage of the retirement procedure is that the employer must notify the employee in writing of the intended date of retirement. Notification must take place between six and twelve months before the date of dismissal. The employer must also inform the employee of their right to make a request to continue working past that date. This obligation continues until two weeks before the intended retirement date. So even where the employer has failed to inform the employee at least six months before the intended retirement date, if the employer complies before the final two weeks, the dismissal will still potentially be for retirement and the fairness of the dismissal will depend on the extent to which the employer has complied with the remaining procedural requirements. If the employer fails to notify up to two weeks before the intended date of retirement the dismissal will be automatically unfair.

An employee can bring an employment tribunal complaint on the basis of the employer’s failure to notify him/her of the intended date of retirement. If successful, the employee is entitled to compensation of up to eight weeks pay (subject to the statutory limit on a week’s pay).

Right to Request Not to Retire

An employee who has been notified of an intended retirement date has the right to request to continue working beyond the retirement age. Where the employer has complied with the duty to inform between six and twelve months before the intended date of retirement, the employee must make the request between three and six months before that date. 

If the employer has failed to comply with the notification requirements, the request to continue working can be made at any point before the intended date of retirement.

The employee must make the request in writing and can ask for the employment to continue indefinitely, or for a stated period or until a specified date.

Employer’s duty to consider

Similarly to the right to request flexible working, it is merely a right to “request”, not an automatic right to work beyond retirement.  Although there is a corresponding duty on the employer to consider the request, the right is even weaker than the flexible working right to request: there is no duty on the employer to give detailed reasons for a refusal, nor any recourse to an employment tribunal based on breaches of the procedure, unlike when requesting flexible working.

Once the employer has received the written request s/he must:

· hold a meeting with the employee to discuss the request “within a reasonable period” (where the employer agrees to the request there is no need for a meeting)

· take all reasonable steps to attend the meeting (this applies to both parties)

· inform the employee of the decision “as soon as is reasonably practicable” after the meeting
The employer must notify the employee of the decision in writing, either agreeing the request or confirming that the employee will be retired and on what date the dismissal will take effect. If the employer agrees that the employment can continue, the letter must specify whether the employee’s employment will continue indefinitely or if for only for a fixed period, indicating how long for or when it will end. The decision letter must also be dated.

A major defect in the legislation is that there is no duty for employers to provide reasons for the refusal of the request – according the ACAS guidance “the reason for their dismissal will always be retirement”.  The ACAS guide does however recommend that good practice would be to provide reasons and a more detailed explanation.

Appeals

Where the employer refuses the request or agrees to it but for a period that is shorter than that requested by the employee, s/he must inform the employee of his/her right of appeal.

The employee must give notice of appeal, setting out the grounds of appeal, as soon as is reasonably practicable. Of course as there is no obligation on the employer to provide reasons for the refusal, or a detailed explanation, the grounds of appeal may simply have to reiterate why the employee believes s/he should be allowed to continue working. 

An appeal meeting should take place within “a reasonable period” after the employer receives the notice. Both sides must take reasonable steps to attend. Following the meeting the employer’s decision to either accept or reject the appeal, must be notified to the employee in writing and dated.

If the appeal is rejected, the employee will have no further redress under the legislation.

Right to be Accompanied

An important GMB success during the consultation procedure was securing the inclusion of the right to be accompanied as part of the retirement procedures.

The employee has the right to be accompanied at the initial meeting and an appeal meeting, but must request to be accompanied. The companion can be a fellow worker or a trade union representative employed by the employer. There is no provision for an external trade union representative to attend.  The companion may:
· address the meeting
· confer with the employee during the meeting 

· but not answer questions on the employee’s behalf
If the employee’s chosen companion is not available at the time proposed for the meeting, the employer must postpone the meeting to an alternative, mutually convenient time, proposed by the employee, within the next seven days.

An employee can complain an employment tribunal if the employer refuses or threatens to refuse to comply with the right to be accompanied. If the claim is successful, the tribunal can order compensation of up to two weeks’ pay (statutory week’s pay i.e. £290).

Automatic Unfair Dismissal

Whether a retirement dismissal is fair will depend solely on whether the employer has complied with the statutory procedure i.e. notification at least six months but not more than twelve before the intended retirement date, informed the employee of the right to request not to retire and duly considered such a request as appropriate. 

Where the employer has failed to do any or all of these, a tribunal could find that the effect of the failures is that the dismissal was not for retirement. In such circumstances, the employer will no longer have a potentially fair reason for dismissal (as retirement was the purported reason for dismissal) and the dismissal will be automatically unfair.

Retirement Before 65

Employers will still be able to retire employees under the age of 65 if they have a normal retirement age below 65 and they are able to objectively justify this. It is likely to prove difficult to objectively justify such blanket retirement ages. Where issues such as health and safety arise, it is arguable that capability to continue doing the job should be assessed on an individual basis as this would be a less discriminatory means of achieving a legitimate aim. 

Where the employer can objectively justify the lower retirement age, providing it has complied with the duty to notify the employee and the dismissal takes place on the intended date of retirement, retirement will be deemed the reason for dismissal.

If the employer cannot justify its lower normal retirement age, or it has failed to comply with the statutory procedure in some way the dismissal will not be deemed to be for retirement and the employee can pursue an unfair dismissal claim.

Non Retirement Dismissals 

The Regulations remove the upper age limit for claiming unfair dismissal. Where a dismissal takes place which is not a retirement dismissal, the employee may be able to claim unfair dismissal and age discrimination if they can show that the dismissal was for age-related reasons.

Statutory Grievance Procedures

The statutory dismissal and disciplinary procedures do not apply to retirement dismissals. 

Transitional Arrangements:  1st October 2006 – 1st April 2007

The retirement procedure requires the employer to notify the employee no more than twelve and not less than six months before the intended retirement date. As a result, the Regulations contain transitional arrangements to deal with retirements which take place up to 1st April 2007.

The provisions are complex but can be summarised as follows:

Notice of dismissal given before 1st October 2006 to take effect before 1st April 2007

· employer must give contractual notice, or if that is more than four weeks, must give at least four weeks notice before 1st October

· employer must inform employee of the right to request to continue working, on or as soon as reasonably practicable after, 1st October 2006

· employee can request not to retire at any time up to four weeks after the employment ends

Notice of dismissal given on or after 1st October 2006 to take effect after 1st April 2007
· employer must give at least contractual notice, or statutory minimum notice if that is greater

· employer must inform the employee of the intended retirement date and the right to request not to retire

· employee must make any request to stay on at least four weeks before the notice of dismissal expires, or where this is not practicable, up to four weeks after the employment has ended 

In either scenario the right to request procedure should then be followed i.e. a meeting to discuss and an appeal if required. The employee will have the right to be accompanied.

Where the employer fails to discharge the continuing duty to inform by the date of dismissal, the dismissal will be unfair.
REDUNDANCY

The upper and lower age limits in the statutory redundancy scheme will be removed. Employees will still require two years continuous employment to qualify for statutory redundancy pay, however there will be no age restrictions on entitlement.  The taper that currently applies at the age is 64 will also be removed, so those age 64 and above will be entitled to full redundancy pay.

Redundancy selection and pay policies will need to be reviewed to ensure that any potentially age discriminatory provisions are either removed or, if they are to be retained, can be objectively justified.

Redundancy selection

Obviously any selection criteria linked directly to age will be unlawful (subject to justification, but this is likely to be very difficult). However, selection criteria based on length of service or last in, first out (LIFO) are likely to be indirectly discriminatory against particular age groups. It is therefore advisable that such criteria are removed where possible. It may be that length of service or LIFO are used in conjunction with other selection criteria e.g. skills, disciplinary warnings etc, however even used in this context there is the potential that it could indirectly discriminate and will still need to be objectively justified.

Where such criteria are to be retained, the employer will need to assess what their aim is in using such criteria, whether that is in fact a legitimate aim/s and whether it is a proportionate means of achieving that/those aims. 

Redundancy payments
Though the lower and upper age limits for statutory redundancy payments will be removed, the age bands for redundancy pay will be maintained, as the Government believes that there is an objective employment policy justification for their retention. 

The justification put forward for keeping the age bands is that “younger, prime age and older workers” fall into distinct economic categories within the employment market, with older workers much more likely to become long-term employed. This justifies maintaining a higher multiplier for those workers, whereas enhancing the benefits to younger workers is not, in the Government’s view, justified by their position in the employment market. It is however possible that the retention of the age bands could be subject to a challenge.

The age bands and multipliers under the statutory scheme are:

· under 22: half a week’s pay for every year of employment
· 22 -  40 years old: a week’s pay for every year of employment
· aged over 41: one and a half week’s pay for every year of employment
A week’s pay is subject to the statutory maximum amount of £290 from April 2006. The DTI will shortly be consulting on ways to simplify the redundancy payments scheme, and will be pressed to review the level of a week’s pay as part of this.

The cap on the length of service that can be taken into account in the redundancy calculation will remain at 20 years.

Enhanced Redundancy Schemes

Many existing negotiated contractual redundancy schemes are likely to be age related. Employers need to review and amend these to ensure that they are compliant.  There is a real danger that employers will try to level down these schemes, using the age regulations as justification. 

The Regulations contain an exemption in relation to enhanced redundancy schemes. Where the scheme uses age bands, it will be lawful providing it closely follows the statutory scheme. In order to enhance the statutory scheme the employer can do any or all of the following: 

· remove the cap on a week’s pay (e.g. calculated on full pay)

· increase the week’s multiplier, providing the same increase is applied to each band (e.g. raise from ½, 1, 1 ½ to 1, 2 & 3)

· multiply the total amount of the payment.

The exemption also applies where an employer makes a redundancy payment to an employee with less than two years continuous service and when the employee takes voluntary redundancy.

Where employers use a scheme based on age related criteria or length of service which does not follow the statutory scheme or the exemption, the scheme will need to be capable of objective justification if challenged. 

If the Government’s retention of the age bands was successfully challenged, this would also impact on enhanced schemes which mirror the statutory scheme. It may therefore be advisable for employers to move away from age related schemes altogether and devise schemes which do not rely on age bands at all.

PART III
PENSIONS

As with other areas of employment, from 1st October 2006 it will be unlawful for pension schemes or employers through their retirement provision, to discriminate on the basis of age.

While the EU Directive on Age Discrimination and the DTI’s original consultation on the subject indicated that occupational pension schemes would be minimally affected by the new legislation, in practice it seems there are likely to be some fundamental changes needed by many schemes.

Employers are not the only group responsible for ensuring their workers’ treatment is free from age discrimination. As the body ultimately responsible for the running of the pension scheme, the trustees, including member nominated trustees, will have a duty to ensure any discriminatory rules are not applied. They are empowered to do this in two ways: firstly, through the automatic inclusion of an anti-age discrimination rule in the scheme rules that would override any existing discriminatory rule. Secondly, trustees will have the power and obligation to amend the scheme rules to remove any discrimination.

EXEMPTIONS

Objective Justification

The same rules on the objective justification of either direct or indirect age discrimination apply to pension scheme rules as to other terms and conditions.

Timing

Any discrimination that applied before 1st October 2006 is not covered by this legislation. This means that discrimination built into anyone’s benefit accrued before that date will remain but must be removed for all service / pension built up after 1st October.

Admission to Schemes

Schemes will still be able to set minimum and / or maximum ages for admitting employees to pension schemes. There can also be different age restrictions for different groups of workers. Although indirect discrimination may occur if schemes set a minimum level of pay for scheme admission, this is allowable providing the level is not higher than the lower earnings limit (currently £4,368 p.a.).

Actuarial Calculations

Primarily this exemption exists so that pensions can be reduced / increased if they are taken early / late. It also covers employer contributions to money purchase schemes, the exact amount of which can be determined by the age of the member. This exemption is meant to mean that there is equivalence of pension benefit between members with the same salary and length of service without an age related distortion. Another example is the calculation of transfer values and the surrender of pension (e.g. for increased earning benefits or lump sum cash). These routinely use age related calculations and this can continue after October.

Contributions

Indirect discrimination may occur if different contribution rates for members / employers are set depending on differences in pay. This is exempt under the legislation so schemes can have variable contributions on the basis of salary.

In terms of age related variable contributions either the existence or lack of these could be construed as discriminatory. To avoid this, both scenarios are specified as exempt.

Age Related Rules

Some parts of pension provision obviously specify ages and are exempted. These include having a minimum age at which people can draw their benefit (aside from ill health cases) and having a normal pension age at which benefits can be drawn without actuarial reduction. It will also remain possible for schemes to have different pension ages for different groups of workers.

Other exemptions in this category include enhanced payments for ill health pensions that take into account prospective service to retirement age; bridging pensions for men between 60 and 65; limits on the age gap between a scheme member and their partner for payment of a full survivor’s pension.

Other Rules

Although there are quite a few elements of pension schemes that will have to change to come in line with age discrimination, fortunately the most fundamental features of defined benefit schemes are being explicitly exempted. These include: accrual rates (but not differences in accrual rates based on length of service); differences in pensionable pay over time; setting a maximum period of service when calculating benefits; setting a minimum period of qualifying service (resting period); setting a maximum level of pay for use when calculating benefits; providing increases to pensions in payment from a minimum age; setting age limits for transfers providing the limit is no more than one year before normal pension age; and finally any change that is done to comply with primary legislation.

Scheme Closures

Unfortunately we can not use age discrimination as grounds to oppose the closure of occupational schemes to new entrants. This is explicitly exempt as is the closure of schemes for existing members for future accrual.

Length of Service Benefits

Any benefits linked to length of service of less than five years are explicitly exempt. Any scheme rules that specify a change in benefits / contributions based on more than five years service would have to be objectively justified or it may be deemed to be unlawfully discriminatory.

SCHEME CHANGES

It is by no means clear how extensive changes to pension schemes are going to have to be in light of this legislation however, the following areas are likely to require many schemes to amend their rules.

Redundancy

Many schemes currently provide enhanced pensions for workers made redundant above a certain age (usually 50 or 55). Commonly this is achieved through the provision of ‘added years’ or the waiving of early retirement reductions. This will be unlawful for new starters from 1st October 2006. Transitional protection for existing scheme members can be provided but cannot extend to anyone who is not eligible to join the scheme at 1st October 2006.

Length of Service

Benefits with length of service eligibility criteria that exceed five years will only be acceptable if it can be proved that the provision fulfils a business need. Similarly despite the exemption for length of service criteria of less than five years, the DTI guidance suggests that these too may need to be objectively justified as they are likely to indirectly discriminate against younger scheme members.

PART IV

FURTHER INFORMATION

Further information on the impact and practice of the age discrimination legislation can be found at the following websites.
ACAS

http://www.acas.org.uk/index.aspx?articleid=1044
ACAS Guidance on Age and the Workplace

http://www.acas.org.uk/media/pdf/s/3/Age_and_the_Workplace.pdf
DTI

http://www.dti.gov.uk/employment/discrimination/age-discrimination/index.html
DTI Guidance for Occupational Pensions

http://www.dti.gov.uk/files/file28230.pdf
The Age Discrimination Regulations themselves can be found at:

http://www.opsi.gov.uk/si/si2006/20061031.htm
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